By far the most effective argument advanced by Harrison
Western concerns the effect of the previous 103(k} order.  Where
an inspector has withdrawn miners for an accident investigation
under 103(k), may he legitimately superimpose a 107(a) imminent
danger withdrawal order?  Put another way, can there be an
"imminent danger" where miners already have been ordered out, not
voluntarily by a mine operator, but by a representative of the
Secretary of Labor acting under the authority of the Act?

In such a case it cannot be said, as with a wholly voluntary
withdrawal, that exposure of the miners could reoccur at the whim
of the employing operator or contractor. Thus, one can construct
an argument that a subsequent 107{a) order issued while a 103(k)
order remains in effect is invalid because the prior 103(k) order
nullifies any realistic possibility of injury to miners and thus,
any "imminent danger."

This argument, too, must be rejected.  To understand why,
one merely need look to how 103<k) and 107(a) fit into the
statutory enforcement scheme.  Their purposes differ.  Section
103(k) confers broad emergency powers upon the Secretary to take
charge of an accident scene and, in the words of the statute, to
"... issue such orders as he deems appropriate to insure the
safety of any person .,.."  See Roscoe Page v. Valley Gamp Coal
Co., 6 IBMA 1 (1976) .

A 107(a) order, on the other hand, is more limited and more
closely focused.  It may issue only upon a specific determination
of an "imminent danger" and, once issued, remains in effect to
protect, miners until the conditions constituting the danger are
corrected.  When a 103(k) order is issued the cause of the
accident is often unknown until the Secretary's investigation
discovers it.  Moreover, investigation may not disclose an
imminent danger at every accident scene.  It is wholly proper,
however, for inspectors to proceed to issue a 107(a) order when
an imminently dangerous condition is found, even though a 103(k)
order may already be in effect.  Itmann Coal Company, 1 FMSHRC
1573 (1979).  This is so, if for no other reason, because the
accident investigation may be completed and all rescue and other
accident exigencies dealt with long before the conditions
constituting an imminent danger are corrected.  In that event, a
103(k) order would likely be ripe for termination while a 107(a)
order should remain effectiye to accomplish its narrower and more
specific aims.  Thus, once the Secretary properly determines that3  F.   2d  25   (7th Cir.   1975).
